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Marilyn L. Graves
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Madison, WI

REVI EW of a deci sion of the Court of Appeals.

11 N. PATRI CK  CROCKS, J.

MIller

Affirned.

Brewi ng Conpany

("MIler") seeks review of a published decision of the court of

appeal s which reversed and remanded a judgnment of the Gircuit

Court for M Iwaukee County, M chael Cuol ee,

Judge. The court of

appeals held that Becky Kozera's ("Kozera") claim under the

Wsconsin Famly and Medical Leave Act

("FMLA"),? is not pre-

' Mller Brewing Co. v. DILHR 203 Ws. 2d 380, 553 N.w2d

837 (Ct. App. 1996).

2 The Wsconsin FMLA is |ocated at
Section 103.10 provides in relevant part:

(1987- 88) .

Ws. Stat. § 103.10

(3) FAamLYy LEAVE. (a)l. In a 12-nonth period no
enpl oye may take nore than 6 weeks of famly |eave

under par.(b)1l and 2.
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enpted by 8 301 of the federal Labor WManagenent Rel ations Act
("LRVA').® W agree that Kozera's state law claimis not pre-
enpted by federal law, and therefore affirm the decision of the

court of appeals.

3. In a 12-nonth period no enploye nay take nore
than 8 weeks of famly |eave for any conbination of
reasons specified under par.(b).

(b) An enploye nay take famly |eave for any of
the foll owi ng reasons:

1. The birth of the enploye's natural child, if
the | eave begins within 16 weeks of the child' s birth.

(5) PAYMENT FOR AND RESTRICTIONS UPON LEAVE. (a) This
section does not entitle an enploye to receive wages or
salary while taking famly | eave or nedical |eave

(b) An enploye may substitute, for portions of
famly | eave or nedical |eave, paid or unpaid |eave of
any other type provided by the enpl oyer.

Al future references are to the 1987-88 Statutes unless
ot herw se i ndi cat ed.

8 Section 301 of the federal LNMRA provides:

Suits for violation of contracts between an enployer
and a | abor organization representing enployees in an
industry affecting comerce as defined in this
Act . . . may be brought in any district court of the
United States having jurisdiction of the parties,
W t hout respect to the anobunt in controversy or w thout
regard to the citizenship of the parties.

29 U S.C 8§ 185(a) (1988). Al future references are to the
1988 Code unl ess ot herw se indicat ed.

2
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I .

12 The relevant facts are undisputed.? MIler enploys
Kozera as a laboratory technician. Kozera is a nenber of the
| aboratory technicians' bargaining unit at Mller, which is
represented for purposes of <collective bargaining by Brewery
Workers Local 9, UAW (Anal gamated) AFL-ClIQO The terns and
conditions of Kozera's enploynent are governed by a collective-
bar gai ni ng agreenent ("CBA") between the union and M| er.

13 On February 9, 1990, MIler approved disability |eave
for Kozera during her pregnancy. Pursuant to the CBA, Kozera
substituted her paid reserve sick leave for this disability
| eave. Ml ler expected Kozera to return to work on April 16,
1990, six weeks after the due date of her child. However, on
March 12, 1990, Kozera verbally requested a six-week parental
famly |eave under the Wsconsin FMLA ° to begin on April 16,
1990. Kozera al so requested that, pursuant to the FM.A, she be
allowed to substitute six-weeks of paid reserve sick |eave for
unpaid famly | eave. As of April 16, Kozera had 952 hours of
paid reserve sick | eave under the terns of the CBA

14 MIler granted Kozera a six-week parental |eave.
However, the CBA provided that enployees could substitute paid
reserve sick leave only when they were in fact sick and had
submtted a doctor's note acceptable to MIler. Since Kozera was

not sick, MIler denied her request for substitution. MIller had

“ Before the administrative |aw judge ("ALJ"), Kozera and

MIler stipulated to the relevant underlying facts of this case.

> The federal Family Medical Leave Act was not in effect at
the time Kozera's claim arose. See 29 U S.C § 2611-19 (1994 &
Supp. 1995).
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never allowed an enpl oyee to use paid reserve sick |eave for any
reason except personal injury or illness.

15 On April 13, 1990, Kozera filed a conplaint with the
Department of Industry, Labor and Human Relations ("D LHR'),
Equal Rights Division ("ERD'), alleging that MIler had violated
her rights under the FMLA, Ws. Stat. 8§ 103.10(5)(b). I n order
to successfully establish a violation of § 103.10(5)(b), Kozera
was required to prove that: (1) she was covered by the FM.A at
the time she requested the |eave; (2) she requested a
substitution for famly leave; (3) MIller provided the type of
| eave requested;® (4) the substituted |eave had accrued to her;

and (5) MIller denied the substituted |eave. See Leher v.

Consol i dated Papers, Inc., 786 F. Supp. 1480, 1485 (WD. Ws.

1992) (relying on decisions of DILHR interpreting the FMA)
Kozera and MIller in effect stipulated to elenents one, two, and
five; therefore, only elements three and four were in dispute.

16 On May 10, 1990, the ERD issued an initial
determ nation finding probable cause to believe that MIller had
violated the FMLA.  Accordingly, on June 8, 1990, a hearing was
hel d before an admnistrative |aw judge ("ALJ") on the nerits of
Kozera's claim The ALJ concluded that MIller had violated
8§ 103.10(5)(b) by refusing to allow Kozera to substitute paid
reserve sick leave for unpaid famly |eave, even though Kozera

was not sick when she requested the |eave. The ALJ ordered

® An enployer nust provide leave that is definite and

quantifiable in order for such leave to be available for
substitution under the FMLA. See Richland School Dist. v. D LHR
174 Ws. 2d 878, 895-96, 498 N.W2d 826 (1993).
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Mller to pay back pay, interest, and reasonable actua
attorney's fees to Kozera. The ALJ did not make an explicit
determ nation as to whether Kozera's claim was federally pre-
enpted by §8 301 of the LRMA, despite the fact that MIller raised
this issue.

17 On Decenber 12, 1990, MIller petitioned the circuit
court for judicial review of the ALJ's decision pursuant to Ws.
Stat. 8§ 227.52. The parties subsequently obtained a stay of the

proceedi ngs pending the outconme of R chland School Dist. .

DILHR, 174 Ws. 2d 878, 498 N.W2d 826 (1993). Richland resolved
the i ssue of whether Kozera could substitute paid sick | eave even
though she was not sick, since the court held that "sec.
103.10(5)(b) does not require that the enploye satisfy the
conditions of leave eligibility set forth in the collective
bar gai ning agreenent before substitution is allowed."’ 1d. at
898. Consequently, federal pre-enption was the only issue
remai ni ng before the circuit court.

18 On April 20, 1994, the circuit court reversed the
decision of the ALJ. In its nenorandum decision, the circuit

court relied on Lingle v. Norge Div. of Magic Chef, Inc., 486

U S 399 (1988), in which the United States Suprene Court stated:
"Section 301 governs clains founded directly on rights created
by col | ecti ve-bargai ni ng agreenents, and al so cl ai ns
"substantially dependent on analysis of a collective-bargaining

agreenent.'" Id. at 410 n.10. The circuit court also explained

" Federal pre-enption was not at issue in Richland because

the Richland School District is a political subdivision of the
state, and therefore is not an "enployer" wthin the neaning of
the LMRA. See 29 U S.C. 88 142(3) & 152(2).

5
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that in Richland, this court indicated that the FM.A cannot be
the source of conpensation for substitution. Therefore, the
circuit court concluded that because the CBA is the source of
conpensation for substitution, Kozera's claimis founded directly
on rights created by the CBA and is substantially dependent upon
an analysis of the CBA Thus, the circuit court held that
Kozera's clai mwas pre-enpted under 8§ 301.

19 Kozera and DILHR appealed pursuant to Ws. Stat.
8§ 227.58. On July 9, 1996, the court of appeals reversed the
circuit court's decision. The court of appeals indicated that
8 301 pre-enpts a state law claim only if adjudication of the
claim would require interpretation of a collective-bargaining

agreenent. Mller Brewng Co. v. DLHR 203 Ws. 2d 380, 387-88,

553 N W2d 837 (Ct. App. 1996) (quoting Leher, 786 F. Supp. at

1483-84). The court determned that, in this case, it would not
need to interpret the CBA to anal yze Kozera's clai m because the
CBA unanbi guously provided for the type of |eave that may be
substituted under the FMA. In addition, the court concluded
that, wunder the wunanbiguous ternms of the CBA, such |eave had
accrued to Kozera. The court stated: "Lifting this fact from
this agreenent does not require interpretation of the agreenent."”
Id. at 390 (quoting Leher, 786 F. Supp. at 1485). Accordingly,
the court of appeals held that Kozera's claimwas not pre-enpted
under § 301. Id.
.
10 The pre-enptive effect of 8§ 301 is a question of |aw

International Ass'n of Machinists & Aerospace Wirkers, | AM Loca

437 v. United States Can, 150 Ws. 2d 479, 487, 441 N.w2d 710

(1989), cert. denied, 493 U S. 1019 (1990). Although this court
6
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generally is not bound by an agency's interpretation of a
question of law, this court wll defer to an agency's

interpretation in certain situations. UFE Inc. v. LIRC, 201 Ws.

2d 274, 284, 548 N W2d 57 (1996); State ex rel. Parker v.

Sullivan, 184 Ws. 2d 668, 699, 517 N W2d 449 (1994). Thi s
court has identified three levels of deference or review which
may be granted to an agency's conclusion of |aw great wei ght
deference, due weight deference, and de novo review. UFE, 201

Ws. 2d at 284; Jicha v. D LHR 169 Ws. 2d 284, 290-91, 485

N.W2d 256 (1992). De novo review applies if a |egal question is
presented and there is no real evidence of any special agency

expertise or experience. See Coutts v. Wsconsin Retirenent Bd.,

Nos. 95-1905 & 95-2228, slip. op. (Ws. S. C. My 22, 1997). W
conclude that DI LHR has no special expertise or experience in
determning questions of federal pre-enption, and therefore

determine that de novo review is applicable here.?®

8 In addition, DILHR did not make an explicit deternination

as to the issue of federal pre-enption in this case.

7
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L1
A. CGENERAL PRI NClI PLES OF FEDERAL PRE- EMPTI ON
11 The pre-enption doctrine is rooted in article VI of the
United States Constitution, which is comonly referred to as the

Supremacy C ause. See Allis-Chalners Corp. v. Lueck, 471 U S

202, 208 (1985). The question of whether federal |aw pre-enpts

state law is one of congressional intent. Brown v. Hotel &

Rest aurant Enpl oyees & Bartenders Int'l Union Local 54, 468 U.S.

491, 500 (1984). Federal |aw pre-enpts state law in three
si tuations: (1) where Congress explicitly mandates pre-enption
of state law, (2) where Congress inplicitly indicates an intent
to occupy an entire field of regulation to the exclusion of state
law, or, (3) where state |law actually conflicts with federal |aw

Schneidewi nd v. ANR Pipeline Co., 485 U. S. 293, 299-300 (1988);

Brown, 468 U.S. at 501. The defendant bears the burden of

establ i shing pre-enption. Derby v. Brenner Tank, Inc., 187 Ws.

2d 244, 248, 522 NW2d 274 (C. App. 1994); see also Buzzard v.

Roadr unner Trucking, Inc., 966 F.2d 777, 779 (3d Gr. 1992).

112 The case before us involves a question as to the
extent of 8§ 301 pre-enption. A court's interpretation of the
scope of a statute's pre-enptive effect is gquided by two

principles. First, the U S. Suprenme Court has indicated that:

[I]n all pre-enption cases, and particularly in those
in which Congress has "legislated . . . in a field
which the States have traditionally occupied,”™ we

"start with the assunption that the historic police
powers of the States were not to be superseded by the
Federal Act unless that was the clear and nmanifest
pur pose of Congress."

Medtronic, Inc. v. Lohr,  US |, 116 S. C. 2240, 2250 (1996)

(i nternal citations omtted). Accordi ngly, there is a
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presunpti on agai nst pre-enption. See Lg;? In particular, in the
context of labor law, the Supreme Court has recognized that "pre-
enption should not be lightly inferred in this area, since the
establishment of [abor standards falls within the traditional

police power of the State."! Lingle, 486 U S. at 412 (quoting

Fort Halifax Packing Co. v. Coyne, 482 U S 1, 21 (1987)).

Second, the Suprenme Court has determ ned that "any understanding
of the scope of a pre-enption statute nust rest prinmarily on a
‘fair wunderstanding of congressional purpose.'" Id. (quoting

Ci pollone v. Liggett Goup, Inc., 505 U S. 504, 530 n.27 (1992)).

B. SPECI FI C PRI NCPLES OF § 301 PRE- EMPTI ON

9 In Medtronic, the Supreme Court wused the words

"assunption” and "presunption” i nt erchangeabl y, as IS
denonstrated by the follow ng quote:

Al though dissenting Justices have argued that this
assunption should apply only to the question whether
Congress intended any pre-enption at all, as opposed to
guestions concerning the scope of its intended
invalidation of state law, we wused a "presunption
agai nst the pre-enption of state police power
regul ations"™ to support a narrow interpretation of such
an express command in G pollone. That approach is
consistent with both federalism concerns and the
historic primacy of state regulation of matters of
heal th and safety.

Medtronic, Inc. v. Lohr, _ US _ , 116 S. C. 2240, 2250 (1996)
(itnternal citations omtted).

For a general discussion on the presunption against pre-
enption, see Ronald D. Rotunda & John E. Nowak, 2 Treatise on
Constitutional Law. Substance & Procedure 8 12.4 (2d ed. 1992 &
Supp. 1997).

0 We acknow edge, however, that when pre-enption is based
on the primary jurisdiction of the National Labor Relations
Board, there is a presunption in favor of federal pre-enption
See Brown v. Hotel & Restaurant Enployees & Bartenders Int'l
Uni on Local 54, 468 U. S. 491, 502-03 (1984).

9
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13 Congress did not expressly indicate whether, or to what

extent, it intended 8 301 to pre-enpt state law. Lueck, 471 U. S.

at 208. However, when it first considered the question of § 301

pre-enption in Local 174, Teansters v. Lucas Flour Co., 369 U. S.

95 (1962), the Suprene Court concluded that Congress intended
"doctrines of federal labor law uniformy to prevail over

i nconsistent local rules." |d. at 104. The Lucas Flour Court

expl ai ned the purposes of 8 301 pre-enption as foll ows:

[ T]he subject nmatter of s 301(a) "is peculiarly one
that calls for wuniform law " The possibility that

i ndi vi dual contract terns m ght have different neanings
under state and federal law would inevitably exert a
di sruptive influence upon both the negotiation and
admnistration of collective agreenents. Because
neither party could be certain of the rights which it

had obtai ned or conceded, the process of negotiating an
agreenent would be nade inmmeasurably nore difficult by
the necessity of trying to fornulate contract

provisions in such a way as to contain the sanme neani ng
under two or nore systens of |aw which m ght soneday be
i nvoked in enforcing the contract.

Id. at 103-04 (internal citations omtted). In addition, the
Court indicated that 8 301 pre-enption preserves the central role
of arbitration in |abor disputes, by ensuring that enployees

exhaust the grievance procedures set forth in a collective-
bar gai ning agreenment before bringing a claim in court. See
Lueck, 471 U.S. at 219 (explaining that this "was one of the
central reasons that wunderlay the Court's holding in Lucas

Flour . . . ."). Accordingly, 8 301 pre-enption ensures that

common terms in collective-bargaining agreenents are not given

di fferent interpretations in different jurisdictions, and

' The Suprenme Court has determined that state and federal
courts have concurrent jurisdiction of 8 301 clains; however, a
court nust apply federal |aw in adjudicating such clains. See
Lingle v. Norge Div. of Magic Chef, Inc., 486 U S. 399, 403 n.2
(1988).

10
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pronotes "the peaceabl e, consi st ent resolution of | abor -
managenent disputes.” Lingle, 486 U S. at 404.

14 In a series of decisions mde after Lucas Flour, the

Suprenme Court has determ ned that the pre-enptive scope of 8§ 301
is extensive. See Livadas v. Bradshaw, 512 U. S. 107, 122 n.16

(1994) ("Wthin its proper scope, 8 301 has been accorded
unusual pre-enptive power."). However, the Supreme Court has
recogni zed that 8 301 pre-enption applies only where the purposes
of such pre-enmption will be fulfilled. As explained by the

Li vadas Court:

[ T[The pre-enption rule has been applied only to assure
that the purposes animating 8 301 will be frustrated
nei t her by state laws purporting to determ ne
‘questions relating to what the parties to a |abor
agreenent agreed, and what |egal consequences were
intended to flow from breaches of that agreenent,” nor
by parties' efforts to renege on their arbitration
prom ses by 'relabeling’ as tort suits actions sinply
all eging breaches of duties assunmed in collective-
bar gai ni ng agreenents.

Id. at 122-23 (internal citations omtted).
115 Therefore, although the pre-enptive effect of 8 301 is

broad, "not every dispute concerning enploynent, or tangentially

involving a provision of a collective-bargaining agreenent, is
pre-enpted by § 301 . . . ." Lueck, 471 U S at 211. I n
particular, the Suprene Court has determned that "it would be

i nconsi stent with congressional intent under [8 301] to preenpt
state rules that proscribe conduct, or establish rights and
obl i gations, independent of a |abor contract.” Id. at 212; see

al so Livadas, 512 U S. at 123 (Section 301 does not "pre-enpt

nonnegotiable rights conferred on individual enployees as a

11
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matter of state law. . . .").*

Accordingly, the Suprene Court
has held that "an application of state lawis pre-enpted by § 301
of the [LMRA] only if such application requires the
interpretation of a collective-bargaining agreenent.” Li ngl e,
486 U. S. at 413 (enphasis added). Likewise, the Court has
enphasi zed that "it is the legal <character of a claim as
"1 ndependent’ of rights under t he col | ecti ve- bargai ni ng
agreenent, that decides whether a state cause of action may go
forward." Li vadas, 512 U. S. at 123-24. A state law claimis

"I ndependent” if it "does not require construing the collective-

bargai ni ng agreenent." Lingle, 486 U S. at 407 (enphasis added).

116 In addition, the Court has stressed that "when the
meani ng of contract ternms is not the subject of dispute, the bare
fact that a collective-bargaining agreement will be consulted in
the course of state-law litigation plainly does not require the
claim to be extinguished."” Li vadas, 512 U. S. at 124. As the
Seventh Crcuit, applying the principles of Lingle and Livadas,
has stated: "Therefore, when the collective bargai ni ng agreenent
is merely a tangential consideration in the resolution of an
ot herw se independent state law action or where resort to its
provisions is nmerely pro forma, we can say with confidence that

such consultation does not trigger 8 301 preenption.” Loewen

2. Such a non-negotiable right, established independent of

a collective-bargaining agreenent, exists in this case. See
Ri chl and School Dist. v. DILHR 174 Ws. 2d 878, 906, 498 N W 2d
826 (1993) ("Even if there were a conflict between the collective
bargai ni ng agreenment and FM.A, the latter would prevail."); see
also infra p. 16-17

12
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Goup Int'l Inc. v. Habericheter, 65 F.3d 1417, 1422 (7th Grr.

1995).
17 This court has simlarly recognized such principles.

In International Ass'n of Muchinists, this court indicated that

the test for § 301 pre-enption "is not esoteric, but
practical ¥adoes the adjudication of the state-law clai mdepend on
the interpretation of the collective-bargai ning agreenent?" 150

Ws. 2d at 492 (enphasis added). The court also determ ned that,

under 8§ 301, "[i]f the <claim does not require substantial
interpretation of a collective-bargaining agr eenment, t he
application of federal law is not required.” ld. at 493

(enphasi s added).
[T,

118 In the present case, MIler argues that Kozera's state
law claim wunder the FMA is pre-enpted by § 301 because
adjudication of the claimrequires interpretation of the CBA
Specifically, Mller points to R chland, in which the court

det er m ned:

[T]he phrase 'leave . . . provided by the enployer’
refers to any type of |eave that has accrued to the
enpl oye. Section Ind. 86.03, Ws. Adm Code. Oly
those types of Ileave which an enploynent contract
all ows an enploye to accunul ate over tine are avail able
for substitution. Leave which is indefinite or which
cannot be quantified at the tine of the FMA |eave
request is not 'l|leave provided by the enployer' under
FM_A.

174 Ws. 2d at 895-96 (enphasis original). MIller contends that
we nust interpret the CBA in order to determ ne whether, under
the requirenents set forth in Richland, Kozera's paid |eave had
accrued to her and was the type of |eave available for

substituti on under the FM.A.

13
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119 Additionally, MIller stresses that the Richland court
determned: "If the enploye is to receive wages or salary while
on FMLA | eave, the authorization for such conpensati on nust cone
from a source other FMA'" Id. at 895. MIller clainms that,
consequently, Kozera has no independent right to substitute paid
sick leave under the FM.A, Dbecause the CBA provides the only
possi bl e aut hori zation for conpensati on avai |l abl e for
substi tution. MIller contends that Kozera's claim therefore is
pre-enpted under § 301, because it is "founded directly” on
rights created by the CBA '3

120 W reject Mller's argunents. Specifically, we
conclude that interpretation of a disputed contract term or
provision is not required in order to determ ne that Kozera had
accrued paid leave that was definite and quantifiable, as
required by Richland. The parties agree that, at the time she
request ed substitution, Kozera had 952 hours of paid reserve sick
| eave under the ternms of the CBA. Therefore, the paid | eave was
clearly definite and quantifiable. Mor eover, such |eave had
accrued to Kozera. Article VII, 8 4(A) of the CBA provides in

rel evant part:

Each enployee shall be credited wth a reserve of
twenty (20) workdays' illness and injury | eave with pay
per contract year. . . . Any unused |eave under this
Section at the end of the contract year shall be

accunmul ated and carried over into the succeeding
contract year but the maxinmum leave to be so
accunul ated shall not exceed one-hundred-sixty (160)
wor ki ng days.

13 The United States Suprene Court has indicated that
"[s]ection 301 governs clains founded directly on rights created

by col | ecti ve-bargai ni ng agreenents, and al so cl ai ns
"substantially dependent on analysis of a collective-bargaining
agreenent.'" Lingle, 486 U S. at 410 n. 10.

14
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(R 8 at 44-45.) Therefore, the CBA unanbi guously indicates that
enpl oyees covered by the agreenent, such as Kozera, shal

accunul ate paid | eave over tinme. The nere need to refer to the
pl ai n | anguage of the CBA to determne this fact does not require

us to construe a disputed contract term See Livadas, 512 U. S

at 124-25. As the Livadas Court enphasized: "[When the neaning
of contract terns is not the subject of dispute, the bare fact
that a collective-bargaining agreenent will be consulted in the
course of state-law litigation plainly does not require the claim
to be extinguished."” Id. at 124. Thus, since we need not
interpret the CBA in order to determ ne that Kozera's paid | eave
had accrued to her and was the type of |eave available for
substitution under the FMLA, Kozera's claimis not pre-enpted by
§ 301. See id. at 124-25. Further, because Kozera has
established she accrued paid leave that was definite and
quantifiable, she has established all the elenents of her claim
under Ws. Stat. 8§ 103.10(5)(b).

21 Qur determnation regarding pre-enption is directly

supported by Leher v. Consolidated Papers, Inc., 786 F. Supp.

1480 (WD. Ws. 1992), in which the plaintiff filed a claimwth
DI LHR against her enployer, claimng that the enployer had
viol ated the Wsconsin FMLA by refusing her request to substitute

paid sick leave for wunpaid famly |eave. The Leher court

indicated that the plain |anguage of the bargaining agreenent
between plaintiff's union and her enployer provided that sick
| eave accrued to the plaintiff. The court concl uded: "Lifting
this fact from the agreenent does not require interpretation of

the agreenent.” ld. at 1485. Therefore, the court held that

15
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8§ 301 of the LMRA did not pre-enpt the plaintiff's claim under
the FMLA.  |d.

22 In addition, we conclude that sinply because the CBA
provides the authorization for conpensation available for
substitution does not nean that Kozera's claim is "founded
directly" on rights created by the CBA Rat her, Kozera's claim
is directly founded on a right created by the FMLA%the right to
substitute paid | eave for unpaid famly |eave. See Leher, 786 F
Supp. at 1485 ("[P]laintiff's claimbased on the [FMLA] is not a
claim founded directly on rights created by the collective
bargai ning agreenent. . . ."). In other words, Kozera does not
assert that she has a right to substitution because of an
under standi ng enbodied in the CBA In fact, Kozera could not
make such an assertion, because the CBA clearly provides that an
enpl oyee nmust be sick in order to use paid reserve sick |eave.
It therefore follows that Kozera's right to substitute paid
reserve sick leave is not directly founded on rights created by
the CBA I nstead, the Wsconsin |egislature, by enacting the
FMLA, has given workers such as Kozera the right to substitute
accrued paid leave for wunpaid famly leave, even if the
conditions of leave eligibility set forth in a collective-

bar gai ni ng agreenent are not nmet. See Richland, 174 Ws. 2d at

898.

23 This right to substitution under the FMA is a
nonnegotiable right which the legislature has conferred upon
i ndi vi dual enpl oyees. See id. at 906 ("Even if there were a
conflict between the collective bargaining agreenent and FM.A,
the latter would prevail."). It would be inconsistent wth

congressional intent under 8 301 to pre-enpt this state statute,
16



No. 94-1628

whi ch establishes rights independent of a |abor contract. See

Li vadas, 512 U. S. at 123; Lueck, 471 U S. at 212. Therefore, the

mere fact that the CBA provides the authorization for
conpensation available for substitution under the FM.A does not
nmean that Kozera's claimis pre-enpted by 8§ 301.

124 Moreover, our decision does not frustrate the two main
pur poses which 8 301 serves¥ensuring that terns and provisions
of col | ecti ve- bargai ni ng agreenents are gi ven uni form
interpretations and preserving the central role of arbitration in
| abor di sputes. In particular, since adjudication of Kozera's
cl aimdoes not require us to interpret or construe the CBA we do
not risk giving a contract term or provision a different and
possi ble conflicting interpretation fromthat which is applicable
under federal |[|aw. See Leher, 786 F. Supp. at 1485. I n
addi tion, no one has suggested that Kozera is attenpting to avoid
arbitration by bringing a claimunder the FMLA. Thus, since pre-
enption applies only to ensure that the purposes behind § 301

wll not be frustrated, see Livadas, 512 U S at 122-23, pre-

enption does not apply here.

125 In summary, we conclude that MIler has failed to neet
its burden of establishing that 8 301 of the LMRA pre-enpts
Kozera's claimunder the FMLA. First, MIler has not established
that adjudication of Kozera's claimwll require us to interpret
a disputed termor provision of the CBA. Second, MIler has not
proven that Kozera's claimis directly founded on rights created
by the CBA. Third, MIler has not denonstrated that pre-enption
will serve the purposes of § 301. Therefore, MIller has not
overcone the presunption against pre-enption. We further

conclude that Kozera has established the elenments of her claim
17
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under Ws. Stat. 8 103.10(5)(b). Thus, we affirmthe deci sion of
the court of appeals, which remands this case to the circuit
court.

By the Court.—JFhe decision of the court of appeals is

af firned.
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